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SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
REED P. ANDERSON
Deputy State Appellate Public Defender
I.S.B. #9307
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JAMES CHARLES TURNER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43550
ADA COUNTY NO. CR 2014-16159
REVISED APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, James Charles Turner pleaded guilty to one count
of attempted strangulation. The district court imposed a sentence of fifteen years, with
two years fixed. Subsequently, Mr. Turner filed an Idaho Criminal Rule 35 motion for
reconsideration of his sentence, but the district court denied the motion. On appeal,
Mr. Turner asserts that the district court abused its discretion when it imposed his
sentence and when it denied his Rule 35 motion.
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Statement of the Facts & Course of Proceedings
In November of 2014, Ada County Sheriff’s deputies responded to a report of
domestic battery. (Presentence Report (hereinafter, PSI), p.3.).1 On arrival, they spoke
with Deborah Ostrowski who said that she lived with Mr. Turner. (PSI, p.3.) She said
that the night before Mr. Turner had choked her three times to the point that she once
“blacked out,” and that he had held her prisoner in her home until he left in the morning.
(PSI, p.3.) In an interview with a detective, Ms. Ostrowski said that Mr. Turner became
upset when she told him that a friend was coming over to the house. (PSI, p.3.) She
said that she argued with Mr. Turner while her friend was there, and finally her friend left
the house. (PSI, p.3.) After her friend left, Ms. Ostrowski said that Mr. Turner became
violent. (PSI, p.3.) She said that he took her cell phone, I-pad, and car keys and would
not let her leave. (PSI, p.3.) She said he attempted to strangle her three times, swore
at her, put her in headlocks, twisted her neck and arm, and hit the bed next to her to
scare her.

(PSI, p.3.)

She explained that she eventually “pretended to have

consensual sex” with Mr. Turner because she was scared Mr. Turner might kill her, and
she wanted him to calm down. (PSI, p.4.) She said that Mr. Turner also tied her up
with duct tape, forced her to drink vodka, and threatened to duct tape her mouth. (PSI,
p.4.)
Ms. Ostrowski said that Mr. Turner “transformed again” in the early morning
hours and told her he was sorry. (PSI, p.4.) The following morning, she told Mr. Turner
that she would keep things calm but told the detective in the interview that she did not
mean it. (PSI, p.4.) She said that she let Mr. Turner take her pickup truck, and he left in
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the morning. (PSI, p.4.) She told the detective that she wanted Mr. Turner arrested and
agreed to call 911 if he came back to the house. (PSI, p.4.)
Three days later, the detective checked on Ms. Ostrowski at her house and said
that she would not consent to have a photograph taken of a bruise on her face and
would not allow the detective to look at her phone. (PSI, p.4.) This made the detective
suspect that Ms. Ostrowski was in contact with Mr. Turner. (PSI, p.4.) The following
day, law enforcement followed Ms. Ostrowski; she went to the Walmart in Mountain
Home and met with Mr. Turner. (PSI, p.4.) Mr. Turner was arrested shortly thereafter
without incident. (PSI, p.4.)
Mr. Turner said that he was suicidal. (PSI, p.4.) He also said that Ms. Ostrowski
was “a beautiful person” and he never should have done what he did. (PSI, p.4.) He
stated that he never should have been drinking and explained that he had not
consumed alcohol in years, but he drank vodka on the night of the offense because he
was stressed out. (PSI, pp.4-5.) He told the detective that, after he left Ms. Ostrowski’s
home, he drove to North Dakota and slept in her pickup truck. (PSI, p.5.) He stated
that he then called Ms. Ostrowski to apologize, and she said he should come back, turn
himself in, and seek treatment. (PSI, p.5.) He said Ms. Ostrowski sent him $300 to
help him pay to come back. (PSI, p.5.)
Mr. Turner was originally charged with one count of second-degree kidnapping
and one count of attempted strangulation.

(R., pp.43-43.)

Pursuant to a plea

agreement, Mr. Turner agreed to enter an Alford2 plea to one count of attempted

All references to the PSI and its attachments refer to the 305-page electronic
document.
2 See North Carolina v. Alford, 400 U.S. 25 (1970).
1
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strangulation. (Tr. 4/20/15, p.6, Ls.16-21, p.24, L.12 – p.25, L.8.) In exchange, the
State agreed to dismiss the other charge, not file an Information Part II, and agreed to a
sentence of ten years, with two years fixed. (Tr. 4/20/15, p.6, Ls.16-21, p.26, Ls.5-14.)
At the sentencing hearing, the State recommended that the district court impose
the agreed upon sentence.

(Tr. 8/24/15, p.7, L.24 – p.8, L.2.)

The district court

imposed a sentence of fifteen years, with two years fixed. (Tr. 8/24/15, p.18, Ls.10-15;
R., pp.101-03.) Mr. Turner filed a Notice of Appeal that was timely from the district
court’s judgment of conviction. (R., pp.108-09.) He also filed an Idaho Criminal Rule 35
motion for reconsideration of sentence, but the district court denied the motion.
(R., pp.113-16, 124-25.)
ISSUES
1.

Did the district court abuse its discretion when it imposed a sentence of fifteen
years, with two years fixed, following Mr. Turner’s plea of guilty to attempted
strangulation?

2.

In light of the letters Mr. Turner submitted that reinforced the idea that his
behavior stemmed from his alcoholism, and treatment for that condition is of
paramount importance in this case, did the district court abuse its discretion
when it denied Mr. Turner’s Idaho Criminal Rule 35 Motion for a Reduction of
Sentence?
ARGUMENT
I.

The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Fifteen
Years, With Two Years Fixed, Following Mr. Turner’s Plea Of Guilty To Attempted
Strangulation
Based on the facts of this case, Mr. Turner’s unified sentence of fifteen years,
with two years fixed, is excessive because it is not necessary to achieve the goals of
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sentencing. When there is a claim that the sentencing court imposed an excessive
sentence, the appellate court will conduct an independent examination of the record
giving consideration to the nature of the offense, the character of the offender, and the
protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
Independent appellate sentencing examinations are based on an abuse of
discretion standard. State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000). When a
sentence is unreasonable based on the facts of the case, it is an abuse of discretion.
State v. Nice, 103 Idaho 89, 90 (1982).

Unless it appears that confinement was

necessary “to accomplish the primary objective of protecting society and to achieve any
or all of the related goals of deterrence, rehabilitation or retribution applicable to a given
case,” a sentence is unreasonable. State v. Toohill, 103 Idaho 565, 568 (Ct. App.
1982). Accordingly, if the sentence is excessive, “under any reasonable view of the
facts,” because it is not necessary to achieve these goals, it is unreasonable and
therefore an abuse of discretion. Id.
There are several mitigating factors that illustrate why Mr. Turner’s sentence is
excessive under any reasonable view of the facts. First, it is clear that this offense
occurred because Mr. Turner started drinking alcohol again.

Indeed, after he was

released from prison in 2013, he did well for almost a year. Referring to that period, the
presentence investigator noted that “Mr. Turner remained consistently employed,
maintained a stable residence, and completed 39 weeks of a 52-week domestic
violence program.” (PSI, p.23.) However, Mr. Turner admitted that he relapsed in the
fall of 2014 due to pain from an episode of colitis. (PSI, p.23.) He explained that he
was prescribed oxycodone for his pain, and that prescription led to his abusing alcohol
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again. (PSI, p.18.) The ingestion of drugs or alcohol, which results in impaired capacity
to appreciate the criminality of conduct, is a mitigating circumstance. State v. Osborne,
102 Idaho 405, 414 (1981).
Mr. Turner has suffered with substance abuse issues for years. He said that he
first consumed alcohol when he was only eight years old. (PSI, p.108.) He also started
using methamphetamine when he was only eleven years old and admitted that he used
the drug heavily as an adolescent and as an adult. (PSI, p.108.) However, he reported
that he was able to stop using methamphetamine many years ago when he was
incarcerated in California, and he said he has not relapsed. (PSI, p.108.) A defendant’s
substance abuse problems should also be considered as mitigating information.
State v. Nice, 103 Idaho 89, 91 (1982).
Mr. Turner also struggles with significant mental health issues. In fact, his most
recent mental evaluation showed that he was diagnosed with a Bipolar disorder, ADHD,
an Obsessive-Compulsive Disorder, a Cognitive Disorder NOS, and Borderline
Intellectual Functioning. (PSI, p.19.) Mr. Turner also has significant problems with
reading. (PSI, pp.16-17.) He explained that he has struggled with dyslexia all his life,
and trying to learn to read has always been frustrating. (PSI, p.16.) His most recent
psychological evaluation indicated that his full scale IQ was only 85, and his reading,
spelling, and arithmetic scores were the “lowest possible scores” and indicated that he
was at “the mild mental retardation level for all measures of achievement.” (PSI, p.17.)
Mental health problems and a defendant’s low intelligence are also long-recognized
mitigating factors. State v. Odiaga, 125 Idaho 384, 391 (1994); State v. Dunnagan, 101
Idaho 125, 126 (1980) (holding that 28-year aggregate sentences for a series of thefts
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and theft-related burglaries were excessive for co-defendants who were 20 and 21
years old, and had “very low” IQ scores).
Mr. Turner also has physical health problems. In addition to his recent diagnosis
of colitis, when he appeared for his presentence interview, he “had a noticeable limp
favoring his left side” and told the investigator that for the previous three days the left
side of his body had been numb, his hands had been cold, and he had severe pain in
his left eye. (PSI, p.18.) These conditions are likely tied to his Bell’s Palsy. At the
sentencing hearing, his counsel explained that he suffered from this condition and had
endured a “series of ministrokes” at the prison. (Tr. 8/24/15, p.13, Ls.14-17.)
Finally, Mr. Turner has accepted responsibility and demonstrated sincere
remorse for this offense. At the sentencing hearing, he said that he wanted to apologize
to the victim and to the court for his ongoing alcoholism. (Tr. 8/24/15, p.14, L.24 – p.15,
L.2.) He acknowledged that he was responsible for the incident because he “chose to
drink.” (PSI, p.30.) He also pointed out that he had completed several programs at the
prison that were helping him. (Tr. 8/24/15, p.15, Ls.2-8.) The certificates for some of
those programs were attached to the PSI. (See PSI, pp.131-33.)
Given all the mitigating information in this case, Mr. Turner’s sentence was
excessive because it was not necessary to achieve the goals of sentencing outlined in
Toohill. It is clear that Mr. Turner needs intensive treatment for his alcoholism. When
he is not drinking, he does not pose a danger to society, and he is a productive citizen.
As such, rehabilitation should have been the focus of the district court in this case.
Given the facts of this case, Mr. Turner’s extended sentence was not necessary and
was therefore unreasonable and an abuse of discretion.
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II.
In Light Of The Letters Mr. Turner Submitted, Which Reinforced The Idea That His
Behavior Stemmed From His Alcoholism, And Treatment For That Condition Is Of
Paramount Importance In This Case, The District Court Abused Its Discretion When It
Denied Mr. Turner’s Rule 35 Motion For A Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the
sound discretion of the sentencing court, and essentially is a plea for leniency which
may be granted if the sentence originally imposed was unduly severe. State v. Trent,
125 Idaho 251, 253 (Ct. App. 1994). “The criteria for examining rulings denying the
requested leniency are the same as those applied in determining whether the original
sentence was reasonable.” Id. “If the sentence was not excessive when pronounced,
the defendant must later show that it is excessive in view of new or additional
information presented with the motion for reduction. Id.
Mr. Turner submitted new information in the form of two letters from friends.
(R., pp.118-21.) One of the friends, Douglas Meyer, wrote at length about Mr. Turner’s
struggles with alcohol abuse. (R., pp.118-19.) Mr. Meyer wrote that Mr. Turner “lived in
an environment where drinking is an accepted way of life . . . .” (R., p.118.) Mr. Meyer
also said that Mr. Turner does not know how to overcome his habit but “knows very well
that there is no sure, positive way without help . . . .” (R., pp.118-19.)
Another friend, Michael Hughes, wrote that Mr. Turner was a “situational drinker”
who had been in an environment that encouraged his drinking. (R., p.120.) Mr. Hughes
also said that Mr. Turner “would greatly benefit from being able to reside in or attend a
sober living facility” to learn that “it is okay to be something different and become a
product of a better environment . . . .” (R., p.120.) Mr. Turner also said that Mr. Turner
“does very well for himself until he gets back to old habits . . . .” (R., p.120.) Finally,
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Mr. Hughes asked the district court to place Mr. Turner in an environment that would be
productive and positive for him. (R., p.121.)
In light of this information, the district court abused its discretion when it denied
his motion for reconsideration of his sentence.

Mr. Turner obviously needs

rehabilitation in the form of treatment for his alcoholism, not more time behind bars.
CONCLUSION
Mr. Turner respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court
for a new sentencing hearing.
DATED this 26th day of April, 2016.

__________/s/_______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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